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Knowledge Center Guide 

Property Division in Divorce in North and South 
Carolina 

 

Quick Summary 

• Both NC and SC are equitable distribution states — marital property is divided fairly 

based on statutory factors, but not automatically equally 

• Marital property includes most assets and debts acquired during the marriage; separate 
property owned before the marriage or received as a gift or inheritance generally 
remains with the original owner 

• North Carolina begins with a presumption that equal division is equitable; South Carolina 
does not start with that presumption and simply seeks a fair result based on all 
circumstances 

• Fault affects property division in South Carolina but not in North Carolina; in both states, 
dissipation of marital assets is a relevant factor 

 

 

For most couples going through divorce, property division is among the most complex and 
consequential parts of the process. The decisions made about how to divide a marital estate — 
the home, retirement accounts, investments, business interests, and debt — will shape both 
spouses’ financial lives for years to come. 

Individuals in North Carolina and South Carolina often research property division rules early in 
the separation process to understand their financial rights and obligations. 

How Is Property Divided in Divorce? Courts in North Carolina and South Carolina 

divide marital property using the equitable distribution framework, meaning assets and 
debts are divided fairly based on the circumstances of the marriage rather than 
automatically split 50/50. 

Individuals and families in North Carolina and South Carolina often begin researching property 
division early in the separation process to understand what they are entitled to, what they may 
owe, and how courts approach these decisions. 

Property division is the legal process of identifying, valuing, and distributing marital assets and 
debts between spouses when a marriage ends. 

Who This Guide Is For 

This guide is designed for individuals who: 

• Are separating or divorcing 

• Want to understand how marital property is divided 

• Have real estate, retirement accounts, or business interests 

• Want to understand how NC and SC property division laws differ from each other 

What Is Equitable Distribution? Equitable distribution is the legal process by which 

marital property and debt are divided between divorcing spouses. Both NC and SC are 
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equitable distribution states, meaning property is divided fairly — but not necessarily 
equally — based on the circumstances of the marriage and the parties. 

What Does Property Division in Divorce Involve? 

Property division in divorce typically involves three distinct steps: classifying each asset and 
debt as marital or separate, valuing the marital assets and debts, and then distributing them 
between the spouses. Each step presents its own challenges and potential for dispute. 

 

Who This Guide Is For 

• Individuals going through or considering divorce who want to understand how property 
will be divided 

• Spouses with significant assets, retirement accounts, real estate, or business interests 

• Anyone who wants to understand the difference between marital and separate property 
before engaging with the legal process 

• Individuals who want to understand how NC and SC property division laws differ from 
each other 

 

A guide for individuals and families navigating property division in divorce in North Carolina and 
South Carolina. 

 

What This Guide Covers 

• How marital and separate property are classified in NC and SC 

• How courts value and divide marital assets 

• The specific factors courts consider in each state 

• How retirement accounts, business interests, and the family home are handled 

• How debt is divided in divorce 

• The key differences between NC and SC property division law 

 

Both North Carolina and South Carolina follow the equitable distribution model of property 
division. This means that when spouses cannot agree on how to divide their marital estate, the 
court divides it in a way that is equitable — fair under the circumstances — rather than splitting 
everything exactly in half. In practice, most divorcing couples negotiate a property settlement 
rather than taking the question to a judge, but understanding how a court would approach the 
division shapes every negotiation. 

Family law attorneys in North Carolina and South Carolina regularly help clients identify and 
value marital assets, distinguish marital from separate property, and negotiate or litigate 
property division outcomes that protect their financial interests. 

Quick Comparison: Property Division in NC vs. SC 

Feature North Carolina South Carolina 
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Legal framework Equitable Distribution Act Equitable apportionment of 
marital property 

Starting presumption Equal (50/50) division 
presumed 

No presumption; court seeks 
fair result 

Date of classification Date of separation Date of filing (court may use 
another date) 

Fault affects property division? No Yes — marital misconduct is a 
statutory factor 

Separate property protected? Yes, if not commingled Yes, if not commingled 

Retirement accounts divisible? Yes — requires QDRO Yes — requires QDRO 

Business interests divisible? Yes — valued as of separation Yes — valued and divided 
equitably 

Dissipation of assets 
considered? 

Yes Yes 

Court handling claims District Court (separate from 
divorce) 

Family Court (same proceeding 
as divorce) 

Must claims be filed before 
divorce? 

Yes — or rights are waived No — all claims handled 
together 

 

 

Key Concepts That Apply in Both States 

Marital Property vs. Separate Property 

The most fundamental distinction in any property division case is between marital property and 
separate property. This classification determines what is subject to division and what is not. 

• Marital property generally includes all assets and debts acquired by either spouse during 
the marriage, regardless of whose name is on the title or account. It typically includes 
the marital home, bank and investment accounts accumulated during the marriage, 
retirement account contributions made during the marriage, vehicles purchased during 
the marriage, business interests developed during the marriage, and most debts 
incurred during the marriage. 

• Separate property generally includes assets owned by a spouse before the marriage, 
assets received by one spouse as a gift or inheritance during the marriage (even from 
the other spouse), and in many cases the passive appreciation on separate property. 
Separate property is not subject to equitable distribution and remains with the original 
owner. 

The line between marital and separate property is one of the most frequently contested issues 
in property division cases. Assets that begin as separate property can lose that character if they 
are commingled with marital assets — for example, using an inheritance to pay down the marital 
mortgage, or depositing an inherited sum into a joint account. Keeping thorough records of the 
origin and history of significant assets is important for anyone who wants to protect separate 
property claims. 
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Key Point: The classification of property as marital or separate is determined by its 
origin and character, not simply by whose name is on the account or title. An asset held 
solely in one spouse’s name can still be marital property, and an asset held jointly can 
still contain a separate property component. 

The Three Steps: Classify, Value, Distribute 

Step 1: Classification 

Every significant asset and debt must be classified as marital, separate, or mixed (containing 
both marital and separate components). This often requires tracing the history of an asset — 
where the original funds came from, how the asset was titled, and whether marital funds were 
ever used to acquire, maintain, or improve it. Mixed property may be partially divided, with the 
marital component subject to distribution and the separate component retained by the original 
owner. 

Step 2: Valuation 

Once marital assets are identified, they must be valued. Some assets are easy to value — a 
bank account balance on a particular date, for example. Others require expert analysis: real 
estate appraisals, business valuations, pension valuations, and the valuation of stock options or 
deferred compensation all typically require professional expertise. Disagreements about 
valuation are common in high-asset divorces and are one of the primary reasons contested 
property division cases require expert witnesses. 

Step 3: Distribution 

With marital assets and debts classified and valued, the court — or the parties through 
negotiation — determines how to divide them. In most cases, the goal is often not to divide 
every individual asset in half but to arrive at a division of the overall marital estate that is 
equitable given the circumstances. The family home may go to one spouse, retirement accounts 
may be divided, and investment accounts may be offset against real estate equity. 

Retirement Accounts and QDROs 

Retirement accounts accumulated during the marriage are marital property in both NC and SC 
and are subject to equitable distribution. This includes 401(k) plans, 403(b) plans, pension 
plans, and in most cases IRAs. Dividing a retirement account requires a specialized court order 
called a Qualified Domestic Relations Order (QDRO) for employer-sponsored plans, or a 
transfer incident to divorce for IRAs. 

A QDRO must be carefully drafted and submitted to the plan administrator for approval before 
the division takes effect. Errors in a QDRO can result in adverse tax consequences, loss of the 
intended benefit, or the need for expensive corrections. This is an area where experienced legal 
counsel can help avoid costly errors. 

Note: Not all retirement plans are divided equally. The amount subject to division is typically the 
portion that accrued during the marriage. For a pension plan, this often requires an actuarial 
calculation. For a 401(k), it may require tracing contributions and earnings from the date of 
marriage to the date of separation or filing. 

The Family Home 
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The marital home is often the largest single asset in a divorce. In both NC and SC, the marital 
home is marital property subject to equitable distribution, regardless of whose name is on the 
deed, as long as it was acquired during the marriage with marital funds or converted to marital 
use. 

The options for handling the family home typically include: 

• One spouse buying out the other’s equity and keeping the home, refinancing the 
mortgage in their name alone 

• Selling the home and dividing the net proceeds 

• Deferred sale, in which one spouse (typically the primary custodial parent) continues to 
occupy the home for a defined period — often until the youngest child reaches a certain 
age or completes school — after which the home is sold and proceeds divided 

Each option has financial, tax, and practical implications. If there is a mortgage, the lender must 
approve any transfer or refinance, and a spouse cannot simply be removed from the mortgage 
obligation without the lender’s consent. The tax consequences of a home sale, including the 
availability of the capital gains exclusion for a primary residence, should also be considered. 

Business Interests 

When either spouse owns an interest in a closely held business — a professional practice, a 
partnership, an LLC, or a corporation — that business interest is typically marital property to the 
extent it was built or grew during the marriage. Valuing a business interest for divorce purposes 
is complex and typically requires a forensic accountant or business valuation expert. 

Business valuation in divorce involves determining the fair market value of the business or 
another valuation method accepted by the court, or the marital portion of it, which can be 
disputed significantly between the parties’ respective experts. Issues such as goodwill 
(particularly professional goodwill versus enterprise goodwill), minority discounts, and the 
treatment of owner compensation all arise and are frequently contested. 

Debt Division 

Marital debt — debt incurred during the marriage for marital purposes — is subject to equitable 
distribution in the same manner as marital assets. This includes mortgages, home equity loans, 
car loans, credit card debt, and other liabilities incurred during the marriage. Debt incurred by 
one spouse before the marriage is generally that spouse’s separate obligation. 

A important issue in debt division is the distinction between the divorce court’s order as between 
the spouses and the creditor’s rights against both spouses. A divorce court can order one 
spouse to pay a joint debt, but that order does not bind the creditor — if that spouse fails to pay, 
the creditor can still pursue both spouses. For this reason, refinancing joint debt into one 
spouse’s name alone, or paying off joint debt as part of the settlement, is often preferable to 
simply assigning responsibility by court order. 

Dissipation of Marital Assets 

Courts in both NC and SC consider whether either spouse has wasted, hidden, or improperly 
depleted marital assets — a concept known as dissipation. Examples include excessive 
gambling, spending marital funds on an extramarital affair, transferring assets to family 
members to hide them from the other spouse, or allowing valuable property to deteriorate 
through neglect. When dissipation is proven, the court may credit the dissipated value back to 
the offending spouse’s share of the distribution, effectively penalizing the conduct. 
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Tax Implications of Property Division 

Property division in divorce may have significant tax consequences that are frequently 
overlooked in negotiations. Key tax considerations include: 

• Capital gains: Transfers of property between spouses pursuant to a divorce are 
generally tax-free. However, when the recipient spouse later sells the transferred asset, 
they will recognize any built-in capital gain based on the original cost basis. Two assets 
with the same current market value may have very different after-tax values depending 
on their cost basis. 

• Retirement account transfers: Transfers under a QDRO are not immediately taxable. 
However, the receiving spouse will owe income tax on distributions when they eventually 
withdraw the funds. A pre-tax retirement account and a Roth IRA with the same face 
value have meaningfully different after-tax values. 

• Home sale exclusion: The federal tax code allows individuals to exclude up to $250,000 
in capital gain from the sale of a primary residence ($500,000 for married couples filing 
jointly) if they have owned and lived in the home for at least two of the last five years. 
Divorce can affect eligibility for this exclusion and timing the sale of the home 
strategically can preserve significant tax savings. 

• Alimony: Under current federal tax law (post-2018 divorce agreements), alimony 
payments are neither deductible for the payor nor taxable to the recipient. This change 
from prior law is important for structuring settlement agreements. 

 

Property Division in North Carolina 

The Legal Framework: NC Equitable Distribution Act 

North Carolina’s property division process is governed by the Equitable Distribution Act, codified 
in Chapter 50 of the North Carolina General Statutes. The Act establishes the framework for 
classifying, valuing, and distributing marital and divisible property between divorcing spouses. 

Property division in NC is handled by the District Court. Critically, the equitable distribution claim 
is a separate legal proceeding from the divorce itself — it must be filed before the divorce is 
granted, or the right to seek equitable distribution is permanently waived. This is one of the most 
important procedural distinctions in NC family law, and it is a common source of irreversible 
mistakes for individuals who proceed without legal counsel. 

Critical NC Warning: In North Carolina, your claim for equitable distribution of marital 

property must be filed with the court before your divorce is granted. If you obtain a 
divorce without having filed this claim, you permanently lose the right to have the court 
divide your marital property. Do not finalize a divorce in NC without first consulting an 
attorney about your property rights. 

The Date of Separation in NC 

The date of separation is one of the most legally significant dates in a North Carolina property 
division case. Under NC’s Equitable Distribution Act: 

• All property acquired before the date of separation is classified as marital property (if 
acquired during the marriage) or separate property (if acquired before the marriage or by 
gift or inheritance). 
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• Property acquired after the date of separation is generally “divisible property” — a 
special NC category that includes post-separation changes in value of marital property, 
post-separation income from marital assets, and certain other post-separation 
acquisitions. 

• Debts incurred after the date of separation are generally the separate obligation of the 
spouse who incurred them, unless they were incurred for necessary marital expenses. 

Because so much turns on the date of separation, disputes about when the parties actually 
separated are common. Contemporaneous documentation — lease agreements, separate bank 
accounts, emails or texts discussing the separation, and similar records — can be important 
evidence. 

Divisible Property in NC 

North Carolina has a unique concept called “divisible property” that is distinct from marital 
property. Divisible property includes: 

• Post-separation changes in the value of marital property — whether increases or 
decreases 

• Post-separation income received from marital property 

• Passive income from marital property received after separation 

• Marital debts paid from post-separation income or separate property 

Divisible property is subject to equitable distribution in the same manner as marital property. 
This concept matters particularly for assets that fluctuate significantly in value after separation 
— such as investment accounts, business interests, or real estate in a changing market — 
because the post-separation change in value is divisible, not simply retained by whoever holds 
the asset. 

The Presumption of Equal Division in NC 

North Carolina’s Equitable Distribution Act establishes a presumption that an equal (50/50) 
division of marital and divisible property is equitable. This presumption can be rebutted by either 
party. The statute provides a non-exclusive list of factors that the court may consider in 
determining whether an unequal division is equitable: 

• The duration of the marriage 

• The age and physical and mental health of both spouses 

• The income, property, and liabilities of each spouse 

• Whether the supporting spouse contributed to the education, training, or increased 
earning power of the dependent spouse 

• The expectation of pension, retirement, or other deferred compensation rights 

• The needs of a parent with custody of a minor child to remain in or occupy the marital 
home 

• The contributions of each spouse to the acquisition of marital property, including 
contributions as a homemaker or parent 

• The liquid or non-liquid character of the marital property 

• The difficulty of evaluating a particular asset, such as a business interest 

• The tax consequences to each party of the proposed distribution 
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• Acts of either spouse to waste, neglect, devalue, or convert marital property after 
separation 

Notably, fault — including adultery or other marital misconduct — is not among the statutory 
factors for equitable distribution in North Carolina. Property division in NC is governed purely by 
economic and equitable considerations, not by the conduct that led to the marriage’s 
breakdown. 

Valuation Date in NC 

In North Carolina, marital assets are valued as of the date of separation for purposes of 
equitable distribution. This means that increases or decreases in value after the separation date 
are treated as divisible property rather than marital property, and may be distributed differently. 
The date-of-separation valuation can produce significantly different outcomes from valuation at 
the time of trial in cases involving volatile assets, making the precise identification of the 
separation date important in asset-intensive divorces. 

Negotiated Settlement vs. Court Distribution in NC 

The vast majority of NC property division cases are resolved through negotiated Separation 
Agreements and Property Settlements rather than by court order. A separation agreement is a 
contract between the spouses that can address all financial issues — property division, alimony, 
and related matters — and can be incorporated into the divorce decree, making it a court-
enforceable order. 

Negotiated settlements give both parties more control over the outcome, can be structured to 
account for tax implications and each party’s specific needs, and are generally faster and less 
expensive than contested litigation. However, a separation agreement is binding once signed, 
and courts give limited ability to undo agreements entered into voluntarily by represented 
parties. 

NC Planning Tip: Before signing any property settlement agreement in NC, have an 

attorney review it carefully. Once incorporated into a court order, a separation 
agreement is very difficult to modify. Common issues include inadequate valuation of 
retirement accounts, failure to account for tax basis differences, and overlooked marital 
debts. 

 

Property Division in South Carolina 

The Legal Framework: SC Equitable Apportionment 

South Carolina’s property division process is governed by the South Carolina Code of Laws, 
which directs courts to equitably apportion marital property between divorcing spouses. Property 
division in SC is handled by the Family Court — the same court that handles all other divorce-
related matters, including alimony, custody, and support. Unlike North Carolina, where property 
division is a separate proceeding from the divorce itself, South Carolina’s Family Court 
addresses all issues together in a unified proceeding. 

This unified structure means there is no risk of inadvertently losing property division rights by 
finalizing the divorce before filing the claim — all claims are part of the same case from the 
beginning. 
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No Presumption of Equal Division in SC 

South Carolina does not begin with a presumption that an equal division is equitable. Instead, 
SC courts conduct a broad inquiry into the circumstances of the marriage and determine what 
division is fair based on all relevant factors. The absence of an equal-division presumption gives 
SC courts somewhat more flexibility than NC courts, but it also means that the outcome is less 
predictable and more dependent on the specific facts and the court’s evaluation of the equities. 

In practice, equal or near-equal divisions are common in long marriages, but the court retains 
full discretion to award an unequal division when the circumstances warrant it. 

The Statutory Factors in SC 

South Carolina law provides courts with a non-exclusive list of factors to consider in 
apportioning marital property. These factors include: 

• The duration of the marriage 

• The marital conduct of each spouse, including the effect of adultery on the economic 
circumstances of the parties — fault is explicitly relevant to property division in SC 

• The value of the marital property and the contribution of each spouse to the acquisition 
of marital property, including the contribution of each spouse as homemaker 

• The income of each spouse, the earning potential of each spouse, and the opportunity 
for future acquisition of capital assets and income 

• The physical and emotional health of each spouse 

• The need of each spouse for additional training or education to achieve their income 
potential 

• The non-marital property of each spouse 

• The existence or lack of vested retirement benefits for each or either spouse 

• Whether separate property was maintained or commingled with marital property 

• The tax consequences of the proposed distribution to each party 

• The existence and extent of any support obligations from prior marriages 

• Liens and encumbrances on the marital property and any separate property of either 
spouse 

• Child custody arrangements, as they affect or related to the property 

The role of marital fault in SC property division is a key distinction from North Carolina. In SC, a 
spouse’s adultery, physical cruelty, or other marital misconduct can directly affect the division of 
property — the court may award a larger share to the injured spouse or reduce the share of the 
spouse whose conduct contributed to the marriage’s breakdown. 

The Date of Filing in SC 

South Carolina generally values marital assets as of the date of filing of the divorce action, 
though courts retain discretion to use a different date when justice requires. This is a meaningful 
difference from North Carolina, which uses the date of separation. Because the SC valuation 
date is typically later — often a year or more after the separation — post-separation changes in 
asset values are generally incorporated into the marital estate rather than treated as divisible 
property as they would be in NC. 

In volatile markets or for businesses that change significantly in value between separation and 
filing, this difference in valuation date can materially affect the division of the marital estate. 
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Marital Property Classification in SC 

South Carolina uses the same general framework as NC for classifying property: property 
acquired during the marriage with marital funds is marital property, while property owned before 
the marriage or received as a gift or inheritance during the marriage is separate property. SC 
law specifically provides that separate property does not lose its character simply because it is 
titled in both names — but commingling separate property with marital funds can cause it to lose 
its separate character. 

South Carolina does not have a concept equivalent to NC’s “divisible property.” Post-separation 
income and appreciation are generally included in the marital estate as of the valuation date 
rather than being separately categorized. 

Fault and Property Division in SC 

Marital fault is explicitly a statutory factor in South Carolina property division, unlike in North 
Carolina. When one spouse has committed adultery, engaged in physical cruelty, or otherwise 
engaged in conduct that contributed to the breakdown of the marriage, the court may take that 
into account when dividing the marital estate. This does not mean fault automatically triggers a 
dramatically different division — courts weigh it alongside all other factors — but it is a real 
consideration that can influence the outcome, particularly in cases where fault is clearly 
established. 

The practical implication is that the same facts — such as a spouse’s extramarital affair — that 
have no effect on property division in NC may have a material effect on the division in SC. This 
is one reason why understanding which state’s law applies to your situation matters, particularly 
for couples who have lived in both states. 

Marital Settlement Agreements in SC 

As in NC, most South Carolina property division cases are resolved through a negotiated Marital 
Settlement Agreement rather than by court order after trial. SC courts encourage settlement and 
require mediation in contested cases before the matter proceeds to trial. 

A Marital Settlement Agreement in SC is submitted to the Family Court for approval and, once 
approved, becomes a court order enforceable through contempt proceedings. The terms of the 
agreement are binding on both parties, and courts give limited ability to set aside agreements 
voluntarily entered into by represented parties. 

SC Planning Tip: Because South Carolina considers marital fault in property division, 

the facts surrounding the breakdown of the marriage may be legally relevant to the 
financial outcome — not just to alimony. If there is evidence of adultery or other marital 
misconduct, consulting an attorney about how that evidence may affect your property 
rights is important before any settlement is negotiated. 

 

NC vs. SC Property Division: Key Differences 

Starting Presumption 

North Carolina begins with a presumption that an equal (50/50) division of marital property is 
equitable, which either party can argue against. South Carolina has no such presumption — 
courts simply seek a fair result based on all relevant factors. In practice, equal or near-equal 
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divisions are common in both states for long marriages, but NC’s explicit presumption gives 
spouses a clearer starting point for negotiation. 

Role of Fault 

Fault — including adultery and other marital misconduct — is not a factor in property division in 
North Carolina. In South Carolina, fault is an explicit statutory factor that courts may consider 
when dividing the marital estate. This is one of the most significant substantive differences 
between the two states’ property division frameworks. 

Valuation Date 

North Carolina values marital property as of the date of separation and treats post-separation 
changes in value as “divisible property.” South Carolina generally values marital property as of 
the date of filing, incorporating post-separation changes into the marital estate. This difference 
can produce meaningfully different outcomes for volatile assets in long-running cases. 

Procedural Structure 

In North Carolina, the equitable distribution claim is a separate proceeding from the divorce and 
must be filed before the divorce is granted — or the right is permanently waived. In South 
Carolina, property division is part of the same Family Court proceeding as the divorce itself, 
eliminating the risk of inadvertently losing property rights by finalizing the divorce prematurely. 

Divisible Property 

North Carolina has a specific statutory category of “divisible property” that captures post-
separation changes in value and income from marital assets. South Carolina does not have an 
equivalent concept — post-separation changes are generally folded into the marital estate as of 
the valuation date. 

Mediation 

South Carolina Family Courts generally require mediation before a contested property division 
case proceeds to trial. In North Carolina, mediation is available and encouraged but not as 
uniformly required. 

 

Protecting Your Financial Interests in Property Division 

Document and Organize Your Financial Picture 

One of the most important steps at the outset of a divorce is to gather complete financial 
documentation: tax returns for the past several years, bank and investment account statements, 
mortgage statements, retirement account statements, business financial records, vehicle titles, 
and any documentation supporting separate property claims. This information is the foundation 
of your property division case and is far easier to obtain before the divorce process creates 
adversarial dynamics. 

Identify and Protect Separate Property 

If you brought significant assets into the marriage — real estate, investment accounts, an 
inheritance, or a business — gathering documentation of those assets’ origin and pre-marital 
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value is important for protecting your separate property claim. The burden of proving that an 
asset is separate property generally falls on the spouse asserting it, and documentation is 
essential. Tracing records, account statements from before the marriage, estate documents, 
and similar evidence can make the difference between an asset being treated as marital or 
separate. 

Understand the Real Value of Assets 

Not all assets with the same face value are worth the same amount after accounting for taxes 
and costs. A $200,000 pre-tax retirement account and $200,000 in cash are not equivalent — 
you will owe income tax when you withdraw the retirement funds, reducing its after-tax value. A 
home with $300,000 in equity and a low cost basis may trigger capital gains tax on sale, 
reducing its net value. Understanding the after-tax value of each asset class allows you to 
negotiate a settlement that is genuinely fair, not just superficially balanced. 

Address the Mortgage and Joint Debt 

A divorce court can order one spouse to pay a joint debt, but that order does not release the 
other spouse from liability to the creditor. If your name is on a mortgage or credit account that 
the other spouse is ordered to pay, you remain liable to the lender if they default. Wherever 
possible, joint debt should be refinanced into one spouse’s name alone or paid off as part of the 
settlement. If refinancing is not immediately possible, the settlement should include provisions to 
protect the non-obligated spouse, including deadlines for refinancing and consequences for 
default. 

Carefully Handle Retirement Account Divisions 

Retirement account divisions require specialized QDRO orders that must be approved by the 
plan administrator before they take effect. This process takes time — often several months — 
and should be started promptly after the settlement is finalized. A QDRO error can be expensive 
to correct, and in some cases cannot be fully corrected at all. Working with an attorney 
experienced in drafting QDROs for the specific type of retirement plan involved is essential. 

 

Steps to Take Early in the Property Division Process 

• Gather several years of tax returns, bank statements, investment and retirement account 
statements, and mortgage records 

• Identify and document any assets you owned before the marriage or received as a gift or 
inheritance 

• In NC, make sure an equitable distribution claim is filed before the divorce is finalized 

• Understand the tax implications of proposed asset transfers before agreeing to a 

settlement 

• Address joint debt carefully — a divorce order does not release you from creditor liability 

• Begin the QDRO process promptly after a retirement account division is agreed upon or 
ordered 

 

Property division is one of the most financially consequential aspects of any divorce. The 
decisions made during this process — about how to classify assets, how to value them, and 
how to structure the division — have long-lasting effects on both parties’ financial security. 



Knowledge Center  |  Financial Issues in Divorce 

This guide is for educational purposes only and does not constitute legal advice. 

Approaching the process with complete information, skilled legal counsel, and a clear 
understanding of both the legal framework and the practical financial implications gives every 
client the best foundation for a sound outcome. 

Many individuals begin researching property division rules early in the separation process to 
understand what assets may be considered marital property and how courts evaluate financial 
claims. 

 

Questions About Property Division in North Carolina or 
South Carolina? 

Whether your divorce involves a family home, retirement accounts, business interests, or 
significant investment assets, consulting experienced family law counsel early can help you 
understand your rights, identify all marital assets, and negotiate or litigate a division that 
protects your financial interests. 

If you have questions about property division, equitable distribution, or related financial issues in 
divorce in North Carolina or South Carolina, our attorneys are available to help you understand 
your options and develop a strategy tailored to your situation. 

►  Schedule a Consultation 

 

Related Knowledge Center Guides 

• Equitable Distribution Explained 

• Dividing Retirement Accounts 

• Spousal Support / Alimony 

• Debt Division in Divorce 

• Tax Implications of Divorce Settlements 

• How Divorce Works in North and South Carolina 

• High-Asset Divorce Overview 

• Business Ownership and Divorce 

• Stock Options and Executive Compensation in Divorce 

• Real Estate Holdings in Divorce 

• Divorce Involving Trust Assets 

 

This guide is intended for general educational purposes only and does not constitute legal advice. Family law is 
highly fact-specific and laws may change. Please consult a licensed attorney in North Carolina or South Carolina for 
advice tailored to your situation. 

 

Frequently Asked Questions About Property Division in NC 
and SC 
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Does my spouse get half of everything in a divorce? 

Not automatically. Both NC and SC are equitable distribution states, meaning property is divided 
fairly — not necessarily equally. North Carolina starts with a presumption of equal division, but 
either party can argue that the circumstances warrant a different result. South Carolina has no 
equal-division presumption and simply seeks a fair outcome based on all relevant factors. In 
practice, equal or near-equal divisions are common in long marriages, but the specific facts of 
each case influence the outcome. 

What happens to property I owned before the marriage? 

Property you owned before the marriage is generally classified as your separate property and is 
not subject to equitable distribution. However, if separate property is commingled with marital 
funds — for example, depositing premarital savings into a joint account or using an inheritance 
to pay down the marital mortgage — it can lose its separate character. Keeping thorough 
records of premarital assets and their history throughout the marriage is important for protecting 
a separate property claim. 

My spouse committed adultery. Does that affect how property is divided? 

In North Carolina, fault — including adultery — is not a factor in property division. NC property 
division is governed purely by economic and equitable considerations. In South Carolina, fault is 
an explicit statutory factor in property division, and a spouse’s adultery or other marital 
misconduct can influence the division of the marital estate. The same facts may have very 
different consequences depending on which state’s law applies to your divorce. 

How is a 401(k) or pension divided in a divorce? 

Retirement accounts accumulated during the marriage are marital property in both NC and SC 
and are subject to equitable distribution. Dividing an employer-sponsored retirement account 
requires a Qualified Domestic Relations Order (QDRO) — a specialized court order drafted in 
compliance with the plan’s rules and approved by the plan administrator. A QDRO allows the 
non-employee spouse to receive their share directly from the plan in a tax-advantaged way. The 
process takes time and requires careful drafting, and errors can be costly to correct. 

What if my spouse is hiding assets? 

Hiding, transferring, or deliberately depleting marital assets is prohibited in both states and can 
result in serious consequences, including the court crediting the dissipated or hidden value back 
to the offending spouse’s share of the distribution. Discovery tools available in both NC and SC 
— including subpoenas for financial records, interrogatories, depositions, and forensic 
accounting — can be used to uncover hidden assets. If you suspect your spouse is hiding or 
dissipating marital assets, inform your attorney immediately so that appropriate discovery steps 
can be taken. 

Can we agree on property division without going to court? 

Yes. In both NC and SC, spouses can negotiate and sign a property settlement agreement 
(called a Separation Agreement and Property Settlement in NC, or a Marital Settlement 
Agreement in SC) that resolves all property division issues without a trial. This agreement is 
then submitted to the court for approval and, once approved, becomes a court-enforceable 
order. Negotiated settlements give both parties more control over the outcome and are 
generally faster and less expensive than contested litigation. However, both parties should have 
independent legal counsel before signing any agreement. 
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